PROPERTY RESTITUTION IN GUATEMALA: A TRANSNATIONAL DILEMMA
By Cecilia Bailliet*

The evolution of Guatemdas legd sysdem is an intriguing yet complex process of
integration of a plurdity of legd ordes internationd legd indruments, nationd law, ad
indigenous customary norms.?  Norms cregted a the internationd level are disseminated on the
national level, thereby increesing societd demands and expectations which place pressure on a
sysdem which is often ddayed in providing response due to courter pressure by gSatus-quo
minded dites® In essence, Guatemda is a quintessentiad “transnationd State’. It is host to a
vaiey of internationd organizations and actors and over 700 NGOs seeking to implement
international human rights on the national leve. In addition, there is a growing movement of
indigenous groups daming recognition of ther cugomay norms that patidly base ther
legitimacy on the standards uphdd in the internationa arena The quedtion of property redtitution
provides an intriguing case to examine the interplay of transnationd demands and responses.
Although some groups such as refugees may be empowered as a result of support by the
internationd community in organization and presentation of demands, others such as intemndly
diglaced persons or nondisdlaced persons reman voicdess during the trandtion to pesce It
has been assarted that the return of the Guatemdan refugees itself represented a “trans-or post-
naiond space’ due to the coordingtion of internationa agencies and NGOs to diminish State

control of the process® The success of returning refugees to attain land has been deemed to be
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directly linked to the pressure placed on ther behdf by internationd actors® In totd, 41,670
refugees attained redtitution or compensaion of dternative lands (while the landless received
credits) via FORELAP.® A tota of 36 fincas (meesuring 1,250 caballerias) were provided.
Approximately hdf of the refugees had repatriated collectively, of which an additiond hdlf
receved redtitution of their origind land or dternative land, while the rest purchased new land.’
The passage of time reduced the enthusasm of returned refugees due to questions of viability of
the return in the absence of full integration. Lack of follow-up for ataning socio-economic
support, legd titles, technicd assstance, infrastructure, poteble water, dectricity, access roads,
or agrarian credits combined with ongoing boundary disputes with neighbors to cregie a Stuation
of continuous uncertainty.® Housing for refugees often was nothing more than shantytown
materids They were crowded onto lands that proved insufficient to provide sustenance for al.®
These teritories often required farming, foredry, or ranching skills not retaned by the
populace™® Between 1999 and 2000, a least 500 former refugee families returned to Mexico

declaring themsdlves to be victims of “economic violence’ due to problems regarding access to

° PaulaWorby, " Security and Dignity: Land Access and Guatemad s Returned Refugees’ in REFUGE- Canada s
Periodica on Refugee Issues. Specid 1ssue on Refugee Return, Vol. 19, No. 3 pp.17-24 (2001)
® Theright to return of refugees has been supported by the United Nations Sub-Commission on the Prevention of
Discrimination and Protection of Minorities, Resolution 1998/26, "Housing and Property Redtitution in the Context
of the Return of Refugees and Internally Displaced Persons’, adopted 26 August 1998: " Reeffirmstheright of dl
refugees, as defined in rlevant internationd legd instruments, and internaly displaced personsto return to their
homes and places of hahitud resdencein their country and/or place of origin, should they sowish.” Seedso
UNHCR EXCOM Conclusion No. 18 (XX XI)-1980, "Voluntary Repatriation” (A/AC.96/588), para48 (3) and
UNHCR EXCOM Conclusion No. 40 (XXXV1)-1985, "Voluntary Repatriation” (A/AC.96/673), para. 115 (5).
7. Brian Egan points out theirony of this process, as General Romeo Lucas Garcia, akey leader of the
counterinsurgency atacks who obtained over 32,000 hectares, sold three estates to a group of returneesin 1994.
Brian Egan, ”’ SomosdelaTierrd: Land and the Guatemaan Refugee Return” in NORTH & SIMMONS, id. At 95,
105.
8 See Worby; suprafootnote 5, and RICHARD BLACK & KHALID KOSER, THE END OF THE REFUGEE
CYCLE? REFUGEE REPATRIATION & RECONSTRUCTION (Berghahn Books 1999).
° The initia large-scde return pursuant to the CCPP Accord of 1993 brought approximately 25,000 refugees to
Victoria 20 de Enero in the Ixcan. This community suffered attacks, lacked infrastructure, services, and access
roads, as wel as basc food and hedth needs Fear of atacks by neighboring communities resistant to refugee return
as wel as military actors impeded further largescde returns.  In 1995, deven peassants were shot dead and over
thirty wounded by soldiers in Xaman as they were preparing a cdebration of the anniversary of their return.
Bureaucratic ddlays by the various land agencies prompted further criticism as wel as accusations of misuse of
donor funds by the State and other forms of corruption (such accusgtions are ongoing, eg. FONAPAZ and 10OM
funds, FOGUAVI, INTA).
1 LIAM MAHONY, RISKING RETURN: NGOSIN THE GUATEMALAN REFUGEE REPATRIATION, 57
(Life & Pesce Indtitute 1999).
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landftitles, socid and economic integration, access to basic services, development support, and
conflicts with neighbors.  Some families are being dlowed to atan legd migrant satus, while
others may be deported back to Guatemda In this author's opinion, such economic violence
may be deemed persecution, given tha the State is denying them the basc right to subsgtence
(indluding food and shelter).™ As noted by one of CONAVIGUA's representatives, “We are not
being killed by bullets, we are being starved to desth.”

Ironicaly, UNHCR announced the funding of an infrastructure and credit program for the
12,367 million refugees who opted to remain in Mexico. It is hoped that news of this ad will not
result in a fdse pull factor for other refugee who are loang hope in Guatemda A point of
concern is that CEAR and UNHCR shut ther offices in Guatemda in spite of the fact that full
reintegration of digplaced persons has yet to be accomplished. 2

Resigance by the Chamber of Agriculture and the Army limited places of return and lack
of reintegration support reduced the viability of the return in the long term. Although organized
digdlaced persons, such as refugees and CPRs, received redtitution or compensation dispersed
IDPs were largdy excduded from such programs and reman limited in therr ability to place
demancs on the State™ The timeine for implementation of the Peace Accords has been
extended to 2004, yet the mgority of IDPs activdly seeking land from the government will be
directed to goply for land credits to purchase new land rather than aspire to recelve retitution of
log propety. The extent of success of the span of “transnationd action” to fundamentaly
empower margindized groups within the society to effectively pursue demands within the State

sructure has been very limited. Five years after the Peace Accords, government and non-

1 See Animesh Ghoshal & Thomas M. Crowley, "Refugees and Immigrants: A Human Rights Dilemma’’,
HUMAN RIGHTS QUARTERLY, Vol. 5 (3) 327, 329 (1983) citing UDHR, Art. 23, CESCR, Art. 7, and Atle
Grahl-Madsen, THE STATUS OF REFUGEES IN INTERNATIONAL LAW, val. 1, 201-9 (A.W. Sijthoff 1966)
Additiond conflicts arise from the fact that the location of return is located in ecologicdly fragile aress.

2 The EU isfinanci ng some reintegration programsin the North, Southern Coast, and Southwest for returneesin
Guatemda, focusing on economic development by way of infrastructure, credits, micro-enterprise assstance,
education, agrarian support, and community organization.

13 CPRsSierra& Peten received 134 caballerias of land, animals, agricultural machinery, and seed with

gwtemati onal support via FONAPAZ. CPR Ixcan attained land via the Church and the international community.



governmenta  inditutions remain extremey wesk and the notion of an active civil socdy is
dmog nonexigent. The internationd community has essentidly lowered its expectations of
trandormations in face of dgnificant ressance by powerful groups eg. large landowners,
military officers, etc. which place pressure on the State not to meet its promises under the Peace
Accords or its internationa obligations® The State was accused of providing only partia
remedly to the problem of forced migration.

The lack of enforcement mechaniams on the naiond levd limits respect for socio-
economic rights®®  In tumn, the international community was deemed guilty of omission to act in
this arena, fird due to falure to pursue full incluson of digpersed IDPs within rediitution and
return programs on account of State pressure not to open this Pandora's box, and second due to
the emergence of donor fatigue where some international actors were eager to declare the return
a sucoess prior to veificaion of the its durability.16 A report on internd displacement in the
Americas reveds the incongruity between the internationd perspective and the redity on the
ground: It dams “With the reestablishment of peace in Centrd America, no more than a few

thousand remain disolaced theré” while a the same time conceding that the Guatemdan

1 Resources accumul ated via tax collection have actually decressed in recent years, rendering funding of programs
vulnerable to cutbacks before effective implementation. Donors are frustrated with the dites for refusing to pay full
taxesto the State, thereby minimizing the amount of nationa resources available for socid programs, such as
education and hedlth care. They are doubly confounded by the State’ s own decision to give socia programs alow
priority in the distribution of resources, instead depending on the Donorsto fund such areas. 1n 2001, the American
Ambassador to Guatemala stated clearly that such action was causing Donors to question the vaidity of their
financing programs. Guatemdainvests less than 2% of its Gross Nationad Product in education.

BThereisastrong link between the origina political impetus for flight and current socio-economic impulses. In
terms of socid inequality, Guatemaaranks second to Haiti asworst levels of human development. The Gini index
caculated a .55, one of the highest levels of inequality intheworld. Poverty levelsin Guatemaaare high: 57% of
the population is considered poor (75.6% in rurd areas), while 27% is extremely poor (39.9% in rurd arees). Over
half of the economically active population hasinformal jobs. Hh fertility rates (an average of 6.2 childreninthe
rurd areas) provoke land fragmentation, which in turn resultsin exhaugtion of soils, deforestation of ecologicaly
fragile areas (e.g. the Peten), aswdll as migration. Migrants to the Northern region of the country in search of land
ironically enter the zone with the highest level of socia excluson. See UNDP, GUATEMALA: LA FUERZA
INCLUYENTE DEL DESAROLLO HUMANO (http:/Awww.pnud.org.gt 2000).

®MINUGUA was criticized; indeed it even criticized itsdlf, for failing to address socio-economic concerns, in part
dueto alack of methodology. Recently, it has attempted to remedy this deficiency by eaborating reports on land
issues and other socio-economic concerns, urfortunately its mandate runs out in 2003. HABITAT formulated a
Housing Rights Barometer that may be of useto MINUGUA. Seee.g. MINUGUA reports on “ Situacion de los
compromisos relaivos alatierraen los acuerdos de paz’ and “Los Conflictos en Guatemda: un reto parala
sociedad y d estado” (February 2001).
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government failed to implement its promises regarding provison of land to the displaced.’” In
this author's opinion, it is incredible that the dire drats affecting the interndly displaced
population cdculaed to totd %a million in 1998 in Guaemda done may have so radicdly
changed in the absence of any dgnificant government progran to atend to ther
retlurn/reintegration and restitution needs’®  Forma adoption of Peace Accords should not by
any means be interpreted as a guarantee of solution to interna displacement. Guatemda lacks
absorption capacity for its IDPs (and even some argue for its returned refugees as well) due to
the absence o a land didtribution program or provison of savicescredits and infrastructure
necessxy for survivd in rurd aress. Those who leave rurd aess for the cities will find little
opportunity  for improvement; indeed margindized exigence in the sweling shantytowns
surrounding the dties is hady a conduson tha will leed to the reatanment of human
oignity.19 An equdly disurbing survivd dternative is the formaion a floaing body of seasond
laborers (curioudy equivdent to totd % million people as wel), subject to severe exploitation
and rootlessness. It is perhaps no coincidence that the mgority of these laborers originate from
the Quiche area that underwent primary repression during the war.® Others seek land in the
North, occupying nationad parks and engaging in deforedtation, or migrate abroad to Mexico and

the US.

17" Roberta Cohen, FrancisM. Deng & Gimena Sanchez Garzoli, Internal Displacement in the Americas: Some
Didtinctive Fegtures, The Brookingss=CUNY Project on Internal Displacement (May 2001).

18 The United Nations Population Fund, the National Commission for Attention to Repatriates, Refugees, and
Displaced Persons, and the Technica Commission for the Implementation of the Accord on Resettlement of Persons
Uprooted by the Armed Conflict conducted a census” La poblacion desarraigada en Guatemaa: Cifras actudizadas

y Situacion socioeconomica’ (May 1997) which calculated dispersed IDPsto total 242,386 persons. Dispersed IDPs
were aso excluded from CIREFCA and PRODERE reintegration programs in part dueto politica reasons. See
UNDP/UNHCR, CIREFCA: An Opportunity and Challenge for Inter-Agency Cooperation, 11 (May 1995).

9 Seeds0 GisdllaGdlert, "Migration and the Displaced in Guatemala City in the Context of a Flawed National
Transformation”, in NORTH & SIMMONS, 112, 113: “ .. .(L)arge numbers of Mayaand other peasants moved to
Guatemda City and secondary urban centersin an effort to escape rurd violence and extreme poverty. The
precarious Stuation of these displaced and culturaly uprooted peoplein the urban areas hasbeen largely ignored . .
.The situation of rural peoples who were displaced and find themselves in Guatemala City and other urban centersis
every hit asbad asand, in some instances, perhaps even worse than that of retuning refugees and othersin rurd

areas. Moreover . . .the problems of displaced and poor migrantsin the cities have not been recognized athough

they too are victims of the armed struggles and the related collgpse of rurd communities. In fact, the di splaced
peoplein the citiesaredmogt invisible. They struggle to survive under circumstancesin which they remain

gnnaned, margina and misunderstood, in the peace accords and other policy documents dike.”

6



Historical Background of Displacement & Dispossession

Internd  digolacement in Guatemda has been continudly ongoing since the colonid
epoch. The liberd reforms of the 1870's resulted in the expropriation of indigenous lands and
forced eviction that hes yet to cease over a century later.?t Indigenous lands were nationdized
andlor sold off to the coffee exporters. Peasants were forced to fam smal parces in the
highands (eg. Quiche) while providing seesond labor for the coffee plantations in the lowlands.
These people formed seasond labour needed for the expanding export crop plantations. Debt
peonage evolved into a vagrancy law (1934) tha required landless to work for others at least 150
days per year. Revocation of this law occurred in 1945, and in 1952 Arbenz enacted the Law on
Agrarian Reform that digributed 10% of privae lands and 280,000 nationd lands to 138,000
families A militay coup supported by the CIA and the United Fruit Company commenced a
HB-year cvil war tha decimated the countrysde. The epoch of military rule brought about a
counter reform, in which peasants in the zone between lzabd and Ixcan were evicted and large
tracts of land were didributed to military officds politicians, and other dites  Scorched earth
tactics reaulted in the deaths of 200,000 people, dedruction of 440 indigenous villages, internd
digolacement of 1 million persons, and externd displacement of 151,000 refugees. New groups
were brought in by the Army as pat of a specific date policy to divide communities and bresk
ghnic or other group identification. The Commisson on Higdoricd Claification has
characterized these actions as condtituting ethnocide.

Displacement has and continues to occur as a result of multifarious causes. in the past
causes were internd conflicc and ethnocide, a present forced evictions, development-based
evictions, and displacement due to naiurd disesders conditute the root of new migration.
However, the falure to provide a permanent solution for the displacement linked to the civil war

reveds tha this continues to be a source of continuing concern.  The Inter-American

% Quiche wasthe site of 344 massacres duri ng thewar.



Commisson of Human Rights confirms that dthough the refugees and CPRs have been
reditled, a subgtantid portion of dispersed intendly displaced persons have not received
atention.?  Instead they reman poor, margindized and anonymous. There has been no
dgnificant change in land digribution in the last three decades, in spite of the war and the Peace
Accords.”® Indeed, land conflicts submitted to the Presidential Office for Lega Assstance and
Resolution of Land Conflicts (CONTIERRA) have increased from circa 300 in 1999 to a grand
totdl of 1,103 in 2001.

Some observers have argued that IDPs are resettled in urban areas and do not wish to
return to rura arees. In contradt, it would gppear that many IDPs do not return due to fear of
represson upon return and the fact that there is a state of economic represson in the rura aress
that render return unfeesble. Many of the shantytown inhabitants actudly engage in agriculturd
activity, thus belying the notion that they are no longer be interested in land restitution.®* In Spite
of limited fertility, surrounding plots are invaded and cultiveted in order to provide some degree
of security of food.® If forced eviction was the root cause of migration, then until retitution of

land of land is provided, IDPswill continue to be victimized.®

2L UNDP: GUATEMALA: LA FUERZA INCLUYENTE DEL DESAROLLO HUMANO
(http://Ammw.pnud.org.gt 2000).

Comision Interamericana de Derechos Humanos, Quinto Informe Sobre la Situacion de los Derechos Humanos
en Guatemala, (OEA/Ser.L/V/11.111 Doc. 21 rev. 6 aboril 2001). It satesthat athough the government promised to
purchase 23 fincas for dispersed IDPs, it only purchased 4 fincasin 1999.
2|t isestimated that 65% of land is held by 3% of agro-exporters and large landowners. Small farms make up only
11% of thetotd. Instead, land fragmentation on account of demographic pressures, exhaustion of land,
deforestation and other types of environmental degradation arerising. UNDP estimates that the amount of families
with direct accessto land actually diminished in the past twenty years, from 61% to 49%. In the same period, the
percentage of rurd peasants working for others increased from 22% to 33%, the percentage of peasants renting land
increased from 8%to 17%, and the landlessincreased from 22% to 33%.

# UNDP: GUATEMALA: LA FUERZA INCLUY ENTE, seefootnote 2, estimating that 40% of the
economicaly active urban poor engage in agriculture activity.

% SANTIAGO BASTOS & MANUELA CAM US, SOMBRASDE UNA BATALLA , 84 (FLASCO 1994).
®n comparison, |DPswho flee to shantytownsin Colombia are given accessto government land programs based

on how recently they have been displaced. Thisis based on the erroneous assumption that with the passage of time
IDPs will have somehow found permanent solutionsto their plight, regardiess of alack of support from the
government or international community. Instead of solving problems, hundreds of thousands are forced to live
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The Peace Accords

The Peace Accords were herdded as the darting point for a renewed socid contract
between the State and society. They are consdered to be especidly noteworthy because they
extend beyond treditiond redm of ceesefire arangements and highlight the need to address the
root causes of the conflict, such as racism, socio-economic inequity, and human rights abuses
However they do not carry the force of law, nor do they cregie legd rights. They dso do not
have a st time period for implementation. At present, internationa and national actors State that
the peace accords remain stagnated. Both the Arzu and Portillo governments faled to pursue
implementation of the accords, preferring insteed to uphold the status quo. Others have dated
the sheer breadth of the Accords themsalves rendered implementation within a short time period
to be impossble.

International  actors were frudrated by the society’s falure to vote in favor of
conditutiond reforms in 1999 which would have rendered legd weight to some of the
guarantees in the Peace Accords. The dbgtention by the mgority of the populaion cearly
indicated a low levd of confidence in Sate inditutions and severe weskness of civil society. This
in tun resulted in diglessure by internationd donors, further weskening the viability of the
Peace Accords. It is likely that the Peace Accords will be abandoned in favor of a new program
epousing Smilar guarantees.  Although it is true that many have logt fath in the Accords, many
peasants who were empowered by learning about their human rights and conditutiond rights via
dissemination by NGOs will be greatly disllusoned should the Peace Accords be declared void.
The Accords provide new vocabulary, vaues, and information to the people. To declare these
norms to be worthless may prove to be a symbolic loss for margindized groups that fdt that it

articulated their own sense of worth.

deprived of basic services and necessitiesin squalor with little hope for the future. Instead of being referred to as
IDPs, they eventually become “ disposable people’, marginalized by both the state and the society.
8



One of the most important themes within the accords is the need for grester access to
land.

The Agreement on Socioeconomic Aspects and the Agrarian Situation sgned between
the Guatemdan Government and the Guatemaan Nationd Revolutionary Unity (6 May 1996),

Chapter |11, addresses the agrarian tie to devel opment:

“The solution to the agrarian and rural development problems are essential and unavoidable to
solve the sSituation faced by a majority of the population that lives in rural areas and that is the one most
affected by poverty, extreme poverty, inequities, and the weakness of state ingtitutions.  The modification
of the system for ownership and use of land must drive to include the rural population in the economic,
social, and political development. Thus, the land will become-for those who till it- the basis for economic
stability, the groundwork for their progressive social welfare, and guarantee their liberty and dignity. . .

The changes accepted by the parties will allow the country to effectively use its citizens' capabilities,
particularly the wealth of its Indian peopl€e s traditions and cultures .. . It is essential that the Sate
increase and reorient its efforts and resources toward the countryside; and to support an agrarian
modernization in a sustained manner to achieve greater justice and efficiency.”

The government committed itsdf to sponsor credit systems and mechanisms, marketing, agrarian
legidation and legd protection, regidry improvement, labor reations technicd ad and training,
agrarian resources, and organization of the rurd population. The absence of any reference to
expropriation is a dear indicaion what agrarian reform is not intended to include. It addressed
access to judice concearns by cdling for the creation of “swift judicid or non-judicid procedures
to solve lawsuits related to land and other naturd resources’ and “compensation mechanisms for
farmers, pessants, and communities undergoing Stuations of extreme poverty have been or may
have been digpossessed for reasons not atributed to them . . . or the municipdities, communities,
or individuds whose propertties may have been usurped, or adjudicated in an anomdous and
unjudified manner  through mechanisms  involving abuse of adthority. ”  Regarding
compensation, direct redtitution procedures have yet to be adopted. The lack of espousd of a
serious land redigribution policy thus far has rendered this Accord illegitimete in the eyes of the
rura groups.

The Agreement on Resdtlement of the Population Groups Uprooted by the Armed
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Conflict (17 June 1994) specificdly addressed the needs of refugees, returrees, and interndly
displaced persons”  The agreement cdls for recognition of their right to voluntary, secure,
dignified return to ther place of origin or place of choice, with opportunities for full socd,
economic, and politica integration.  The uprooted are expected to participate in decison making
of return and devdopment. With respect to land rights, the Accord cdls for a reversd of the
INTA policy to dedae land “voluntarily abandoned” and provide reditution and/or
compensation.  In addition, the State is to adopt a draegy for legdization and award of land
titles %

Indigenous People may refer to the Agreement on Identity and Rights of Indigenous
Peoples. It cdls for the eaboration of adminidrative and legidative mechanisms for award of
titte, protection, redtitution, compensation, recognition and recovery of commund, collective,
and individud tenure rights. However there is no indication whether redtitution is to be made in

kind or in monetary form, how reditution is to be established, eg. ord evidence, colonid title,

%" The Agreement between the government and the Permanent Commissions of Guatemalan Refugees in Mexico of
8 October 1992 s forth an international juridicd frame of reference which incduded inter alia the Universa
Declaration of Human Rights, the CCPR, CIREFCA, Conclusions 18 & 40 of the Executive Committee of UNHCR,
and Resolution 1991/5 of the UN Sub-Commisson on Prevention of Discrimination of Minorities. It set forth thet
refugees would be able to fredy eect the location for their resdence, however in practice the refugees were
pressured by the Army and the Chamber of Agriculture to accept less fertile lands. Another guarantee regarding the
right of nondiscrimingtion, incduding socio-economic rights, was rendered ineffective in practice Refugees
caming provisond, full titte ownership, or notarized to land were to have ther rights verified by the Nationa
Inditute for Agrarian Transformation (INTA). Many had lost their property records during the war and were
dependent on the government to confirm ther clams.  Unfortunately, INTA suffered from widespread corruption
and “log” a dgnificant number of files thereby inhibiting return. Problems arose from the fact that INTA had
declared much of ther lands to be abandoned and thus issued new titles to new communities had been brought in by
the Army as upon their absence. Speculation rendered astronomical purchase prices, and rewarded large landowners
for their coercive tectics during the war that had enabled them to amass large landholdings via displacement.
Refugees whose lands were unoccupied reclaimed their possessions without problems. Those whose lands had been
occupied by others had to wait for the government to sort out which community would keep the property and which
would be resdttled dsewhere.  Of interest is that the agreement points out that should court action be required to
resolve the conflict, the returnee could opt for resettlement esewhere.  Indeed, given the amount of occupations and
double titling, many refugees chose resdtlement rather than endure expensive, lengthy processing within a court
systan in which they had no faith. The current value of the lost property provided a discount for credits for new
purchase. Landless refugees were offered credits for land purchase.
“The Letter of Understanding between the Government of Guatemalaand UNHCR Relating to the Voluntary
Repatriation of Guatemaan Refugees cdled for the government to allow permit landless refugees accessto land and
regigtration in like manner to other nationas. It aso guaranteed the right to recovery and registry of land, or in the
aternative compensation of land similar in quaity and location to that previoudly owned or occupied (including
registry) for those who were formerly land owners, cdlaimed rightsto land, or occupied land. Letter of Understanding
between the Governmert of Guatemalaand the Office of the United Nations High Commissioner for Refugees
Reating to the Voluntary Repatriation of Guatemalan Refugees (13 November 1991).
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eic., nether is there a dae for vdidity of reditution clams. The State is expected to recognize
indigenous rights to access to lands and resources to which they have historicaly depended on
for ther subsigence, (wood cutting, springs, €fc.) or Soiritud activities. The agreement cdls for
suspenson of prescription terms that can result in forced eviction of indigenous people.  The
indigenous people are to paticipate in the use and adminiration of naturd resources on their
land. They should be consulted prior to exploitation of naturd resources on ther land and be
granted compensation for losses Supplementary titles must be suspended when addressing
property daimed by indigenous people ®

Concern arose due to the lack of legdly binding satus of the Accords. Donors were
afrad that upon a change in regime, much of the polices within the Accords would be
abandoned. In order to change the character of these provisons draft conditutionad reforms
were drawn up to transdform the Peace Accords into law. Unfortunatey, the reforms were
rgected by referendum in 1999. In March 2001, MINUGUA declared the peace process, in
paticular the socio-economic guarantess, to be completdy sagnated, querying its own mandate
given that “it is difficult to verify something which is not happening™®

In October 2000, a series of marches organized by indigenous and rurd groups were held across
the country in which demands were made for land didribution (taking into account indigenous
norms), provison of title for housng in invaded property, implementation of ILO Convention
Nr. 169, amendment of aticle 39 in the Conditution on private property, and respect for freedom
of asodiation.  Additiond concarns regarding the need for minimum wage, ongoing forced
evictions, and misuse of donor funds by land agencies were dso presented. The government was
accused having ignored the Accord on Socio-Economic and Agrarian Situation and engaged in
“agrarian represson’. A poll reveded tha only 6% of Guatemdans consdered the Peace

® It is to promote the number courts to address land cases and provide expedited procedures for settlement.

Agraian lav and indigenous norms is to be taught in the law schools Legd ad is to be made available for land
clams. Free trandation is to be made avaldble for legd matters.  Indigenous communities ae to receive
informetion regarding land rights and legd mechanisms.  Discrimination againg women in this regard is to be
diminated.

%0 Statement by Juan Pablo Corlazzoli, MINUGUA spokesman, quoted by Alberto Ramirez, ” Desplazados desean

%lviendd’ in PRENSA LIBRE 30 March 2001.
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Accords to be of continued importance®! Key problems indude lack of financing for the land
programs.  President Portillo wryly announced to a group of demongtrators that he did not even
have dirt in his ears to didribute to the landless. In addition to large-scale organized protests
taking place every yexr dgnce the adoption of the Peace Accords, there are smdler
demondrations by sngle communities who travel to the cepitd together to place ther demands
(sometimes hitching rides, by bus, or even on foot). The vison of the undernourished children
and adults willing to stland in front of the buildings for days on end, waiting for a response by the
Presdent, the Congress, or the various land’housng agencies is a heartbresking testimony of the
devastating effects of government inection® It is estimated that two-thirds of the rurd
population in Guatemda is food insecure, thus hunger is an ongoing problem. By 2001, the
march had grown to include 50,000 pessants, dl of whom linked the damour for land to the right
to food. The march was accompanied by invasons of farms which provoked immediate resction
by the Government. Although the pessants cdled for expropriaion of land for ddribution, the
Presdent noted that such action would only result in a return to violence. Ingtead, the President
offered the following concessons

1) An additional Q20 million for the Land Fund
2) Implementation of the Law on Catastre

3) Creation of a Commisson to discuss peasant demands, inter alia reorganization of the Land
Fund, the creation of an expropriation program to distribute land to peasants, creation of an
adminigrative Indigenous Inditute & Inditute of Indigenous Labor, and reform of the Labor
Code

The pessants responded that the crestion of the commisson was a mere ddling tactic; they
would prefer the government to take actud messures. Didogue is viewed as an ingrument of

repression rather than peace.

3 poll conducted by Vox Ciudadana, quoted by Miguel Gonzalez Moraga, " FRG no priorizo lapaz en su agendd’,

in PRENSA LIBRE, 29 December 2000.

% cNOC was exasperated with the stagnation of conflicts in CONTIERRA, 620 credit requests in the Land Fund,
and 200 requests to issue titles for property in the Ministry of Agriculture. It is believed that there are over 600 land
titles in digoute.  The Land Fund clams to lack sufficient funding for the purchase of properties, stating it needs
Q500 million. As a result of the protests, it received Q100 million to finance the purchase of farms for rurd groups.
The government edtablished a high leved commission to negotiate possble solutions between CNOC (Nationd
Coordinator of Campesino Organzations) and CACIF (Coordinating Committee of Agrarian, Commercid, Industria
and Financia Associations) to the demands, but by December it was declared a falure by CNOC due to its lack of
mandate to make decisons or implement accords. The rurd, indigenous, and humean rights groups are facing a wave

resolved 357 cases while 411 are under investigetion.
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Natural Disasters

The earthquake in 1976 left 500,000 people living in 400 precarious settlements within the
cgpitd. Unaided by the government, they built shacks and formed the shantytowns surrounding
the cepitd. The Archbishop's Office in Guatemda fears that these settlements are at risk of
degtruction in the event of other naturd disasters. Hurricane Mitch resulted in the evacuation of
100,000 persons, the dedtruction of many houses condructed dong the banks of river and lakes
or on deep ridges, and ensuing displacement of resdents in the North, Northeast, and Eagtern
regions of the country.®  The State dams to have returned 54,195 victims to their homes or
dternative homes®  Because many victims were returned to their aress of origin they were
unable to atain sfety, as these aress retained a degree of risk.  Volcano eruptions and forest
fires provide additiond fomentation of displacement in the country. Assdance from 10OM,
USAID, GTZ etc. was provided for housing and infrastructure needs after natura catastrophes.
However ddays in actud provison of housing resulted in homeessness for some pessants tha

lasted up to ayear.

Reparation Norms

The foundaion for reparation is found within the Globd Accord on Human Rights, Point 8,
which notes that the Parties recognize tha it is a humanitarian duty to provide reparation and/or
assgance to the victims of human rights violations. It cdls for such reparation/assstance to be
provided by civil governmentd programs thet prioritize those most in need according to sodo-
economic criteria The Accord on Higtorica Clarification, No. 14596, Article 9, dates that the
Sate has to assg victims of human rights violations The Law on Nationd Reconciliation,

Decree No. 145-96, Article 9, reterates the humanitarian duty of the State to assg victims of

®In July 2001, 250 peasants from Chaha, Alta Verapaz took over the Land Fund in protest to excessve delays
responding to their applications. " Ocupan FONTIERRA” in PRENSA LIBRE 4 July 2001.
¥ 'UNDP, EL ROSTRO RURAL DEL DESAROLLO HUMANO (http://www.pnud.org.qt 1999).

253 MINUGUA, LA POLITICA DE VIVIENDA EN EL MARCO DE LOS ACUERDOS DE PAZ (August 2001)
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human rights violations. For this purpose, it cdls for coordination by the Peace Secretariat
(SEPAZ) of civil and socio-economic programs in pursuit of the Commisson on Higoricd
Claification (CEH) recommendations. SEPAZ has assstance projects within Alta Verapaz
(SEPAZ support done), Rabind, Bga Vergpaz (UNDP-UNOPS support), Chimatenango and
Quiche (USAID support). The program commenced in 1999 and is expected to conclude in
2003. Its primary objectives are to promote reconciliation and devedopment in the communities
which were mogt affected by human rights violaions, poverty, and underdevelopment. It will
indude the funding of land credits but will not indude direct individud redtitution, as this is
conddered the respongbility of the sate.  The USAID program is intended to provide direct ad
for 10,000 families (40,000 indirect) in 25 communities  The combined programs expect to
reech 40 communities (16,000 direct beneficiaries and 64,000 indirect). Beneficiaries include
communities, groups, and families that have suffered serious human rights violations, cases
fdling between 1962-1996, victims of extreme poverty and amed conflict, high levd of socid
exdudon, and high levd of indigenous popuaion. Widows and orphans will be prioritized.
The program is intended to provide a modd for the Guatemdan Government's own Nationd
Program on Assgance/Reparation. However, the reparation program lacks sufficient funding,
inditutiona capacity, and palitica will.

The Law on Nationd Recondiligtion that absolves respongbility for such acts may stymie
persons seeking to pursue pend remedies from the courts for their eviction during the war.® It
may be possble to argue tha the ham is continuing should the occupatiion reman occupied.
Idedlly, efforts should be taken to have the courts dedare this law invdid, given that it is itsdf an

instrument of impunity that prevents victims from attaining reparation. '

% The Inter-American Commission of Human Rights declared El Salvador’ s amnesty law, which denied both pend
and civil remedies, to violate articles 25 and 8 of the American Convention.
37" See Commission on Human Rights, Question of the impunity of perpetrators of human rights violations (Givil
and political), Revised find report presented by Mr. Joinet, E/CN.4/Sub.2/1997/20/rev.1 (2 October 1997).
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In spite of the fact that CONDEG lobbied for reditution for IDPs the government flatly
rgected this. As an dterndive to redtitution, legidation was adopted to provide credits for poor
pessants seeking access to land. The Land Fund Law was subject to much drafting input by rurd
and indigenous organizaions in its initid dages.  However, during the find revisons some
groups complained about excluson and lack of trangparency within the Congress.  The
coincidence of a referendum to reform the Conditution in 1999 (incduding a provison to
recognize indigenous law, which may have possbly assded efforts towards recognition of
historic title) deviated some attention and effort avay from the Land Fund legidation. Protests
regarding subdantive and procedurd irregulanities in the drafting and adoption of the law were
cancelled in order to focus on organizing support for the conditutiona reforms. The referendum
reected the Conditutiond reforms, and the Land Fund law seemed somewhat of an afterthought
in comparison.  When it wes findly adopted the categories for assistance were such: 1) Peasants
without land, 2) Pessants with insuffident land, and 3) Those living in poverty.®  Uprooted
persons, particularly those headed by widows or Sngle women are to receive specid priority.

Land Registry & Cadastre

A draft Lav on Registry & Cadastre Information is expected. Boundary disputes and conflicts
due to double or triple titles over the same property, questionable vdidity of provisond or full
titles issued by the now defunct INTA, or disagreement over actud locaion of properties are
endemic. The god is to edablish cetanty within the land maket by registering properties,
prevent evictions and boundary disputes, and establish control for pricing and sde of properties.
It is edimaed that 60% of properties do not coincide with the measurements recorded in the
registry. The crucid test for the regisry program is to ensure that the registry will not reward

those who obtained the land via coercion or corruption. The messuement of landholdings

% Decree No. 24-99, Art. 21. In addition, the Land Fund and CTEAR have a separate accord regarding land credits
gor IDPs (4 February 1998) that remains valid.
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should be complemented by investigation of the higory of the property, induding ord testimony
by c