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Article 126 (d); making non-defended localities and demilitarized zones the object of attack in 

Article 126 (c); and using human shields in Articles 126 (e) of the Penal Code. 

However, the organization is concerned that the following conduct was omitted from the Penal 

Code: use of biological weapons; slavery; and collective punishments. 

In addition, there are three weapons (poison, toxic gases and bullets that expand or flatten easily in 

the human body) whose use in international armed conflict is a war crime under Article 8 of the 

Rome Statute, but not if the use is in a non-international armed conflict.
59

 However, it is 

increasingly considered that the use of these weapons in non-international armed conflict is a 

crime.
60

 Amnesty International welcomes the inclusion of these crimes, in whole or in part, in 

Article 127 (2) (a), (b) and (c) of the Penal Code. 

 

 

 

In September 2009 took place in Dili, Timor-Leste, the first national congress for victims of human 

rights violations between 1974 and 1999 © International Center for Transitional Justice 

 

 

                                                                                 

59 Rome Statute, art. 8 (2) (b) (xvii), (xviii) and (xix). 

60 Belgium, Draft Amendments to the Rome Statute on War Crimes, Assembly of States Parties to the Rome Statute, 29 September 2009 

(http://www.icc-cpi.int/NR/rdonlyres/3798777A-F998-4B22-9F3D-5B25940CD299/0/BelgiumCN733EN.pdf) (proposing to amend Article 8 

(2) (e) to make the use of these three weapons in non-international armed conflict war crimes). 
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3. 3. 3. 3. EEEEXERCISING UNIVERSAL XERCISING UNIVERSAL XERCISING UNIVERSAL XERCISING UNIVERSAL 
JURISDICTION IN ALL JURISDICTION IN ALL JURISDICTION IN ALL JURISDICTION IN ALL CASES OF CASES OF CASES OF CASES OF 
CRIMES UNDER INTERNACRIMES UNDER INTERNACRIMES UNDER INTERNACRIMES UNDER INTERNATIONAL TIONAL TIONAL TIONAL 
LAWLAWLAWLAW    
Amnesty International welcomes Article 8 (b) of the Penal Code providing for the exercise of 

universal jurisdiction for genocide, crimes against humanity and war crimes included in the Penal 

Code “as long as the perpetrator is found in Timor-Leste and cannot be extradited or a decision has 

been made not to do so”. 

Amnesty International recommends that Article 8 (b) of the Penal Code be amended to permit the 

opening of a criminal investigation and the requesting of extradition of suspects even if they have 

never been in Timor-Leste so that the authorities can act quickly when they learn that a suspect is 

likely to visit Timor-Leste. 

According to Article 9 (1) of the Penal Code, “[t]he application of Timorese criminal law to acts 

perpetrated abroad only occurs when the perpetrator has not been tried …”. It does not appear that 

the Penal Code includes a ne bis in idem prohibition of retrial if the foreign trial was a sham. 

Amnesty International recommends that the legislation of Timor-Leste ensure that perpetrators of 

genocide, crimes against humanity and war crimes can be retried in a Timorese court if the trial in a 

foreign court was a sham which permitted the perpetrator escape from justice. 
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4444. . . . PRINCIPLES OF CRIMINPRINCIPLES OF CRIMINPRINCIPLES OF CRIMINPRINCIPLES OF CRIMINAL AL AL AL 
RESPONSIBILITYRESPONSIBILITYRESPONSIBILITYRESPONSIBILITY    
 

4.1 ARTICLE 26 OF THE ROME STATUTE: EXCLUSION OF JURISDICTION OVER 
PERSONS UNDER 18 
 

Amnesty International notes Article 20 (1) of the Penal Code providing that persons under the age 

of 16 are not criminally responsible. 

Given the wide range of ages of criminal responsibility in more than 192 national legal systems 

around the world, states could not agree at the Rome Diplomatic Conference on an age of criminal 

responsibility for crimes under international law.  As a result of this impasse, at the initiative of the 

United Kingdom, a compromise was reached which avoided answering this difficult question.  They 

simply provided that the ICC would not have jurisdiction over crimes under international law 

committed by persons under the age of 18, leaving the question of the age of criminal responsibility 

of minors for such crimes to individual states.  Thus, it was envisaged that states would be free to 

investigate and prosecute crimes by persons under the age of 18 who were over the age of criminal 

responsibility under national law.  States parties should ensure that national law governing criminal 

responsibility of persons who have committed crimes under international law when under the age 

of 18 is consistent with their rights under the Convention on the Rights of the Child to which Timor-

Leste acceded on 16 April 2003. 

In addition, states should ensure that the rights of victims and their families to reparations for 

crimes under international law committed by persons under the age of 18 are fully respected. When 

persons are convicted of crimes under international law committed when they were under the age 

of 18 or otherwise are found responsible for such crimes, they should make reparations to the 

victims and their families. To the extent that they are unable to do so, their state of nationality 

should ensure, in a manner consistent with the rules of state responsibility, that victims and their 

families obtain reparations (see Section 5.4 below).  

 
4.2 ARTICLE 28 OF THE ROME STATUTE: RESPONSIBILITY OF COMMANDERS 
AND OTHER SUPERIORS 
 

In some aspects, the Rome Statute falls short of implementing some provisions which are part of 

other international law. For example, principles of criminal responsibility with regard to civilians in 

Article 28 (b) of the Rome Statute are not as strict as required by customary international law, as 

reflected in the 1996 International Law Commission’s Draft Codes of Crimes against the Peace and 

Security of Mankind, as well as conventional international law, such as Protocol I, both of which 

hold civilian superiors to the same strict standards as military commanders.  
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Amnesty International notes Article 136 of the Penal Code on responsibility of commanders and 

other superiors. However, the organization is seriously concerned about certain aspects of this 

provision. In particular, the expressions “or, owing to the circumstances at the time, should have 

known” and “about to commit such crimes” in Article 28 (a) (i) of the Rome Statute are missing, 

which restricts the scope of superior responsibility. These omissions would restrict the scope of 

criminal responsibility and could lead to impunity in a Timor-Leste court for conduct that would 

result in a conviction if the case were tried in the ICC.  The expression “within his or her power” in 

Article 28 (a) (ii) of the Rome Statute, regarding the taking of measures to prevent or repress the 

commission of the crimes is also missing. Amnesty International recommends that Article 136 of 

the Penal Code be amended to include the missing expressions referred to above. 

In addition, Amnesty International is also concerned that Article 136 does not provide for equal 

standards of criminal responsibility for military commanders and other superiors. Article 136 (2) 

narrows the scope of responsibility of other superiors by only referring to “in connection with 

control of subordinates under is or her effective authority and control”, in contrast to Article 136 (1) 

that also includes “or effective responsibility or control”. Amnesty International recommends that 

Article 136 (2) of the Penal Code be amended in order to provide for civilian superiors the same 

standards of criminal responsibility for military commanders. 

One other difference between Article 136 of the Penal Code and Article 28 (a) of the Rome Statute 

is that Article 136 omits the expression “as a result of his or her failure to exercise control properly 

over such forces”, but this omission appears to broaden the scope of the superior’s responsibility. 

 
4.3 ARTICLE 33 OF THE ROME STATUTE: SUPERIOR ORDERS AND 
PRESCRIPTION OF LAW 
 

Defences in national law should not be any broader than in the Rome Statute and, in some cases, 

should be narrower to be consistent with customary international law.  

Article 33 of the Rome Statute permits a defence of superior orders in certain limited situations 

which are not permitted under customary international law. Indeed, this defence has been contrary 

to international law since Nuremberg, although it may properly be taken into account in mitigation 

of punishment.
61

  This defence has been excluded in numerous international instruments for more 

than half a century, including the Nuremberg Charter, Allied Control Council Law No. 10, the ICTY 

Statute, the Statute of the International Criminal Tribunal for Rwanda, the Regulation establishing 

the Special Panels for East Timor, the Statute of the Special Court for Sierra Leone and the 

Cambodian Law establishing the Extraordinary Chambers in the Courts of Cambodia.
62

  

                                                                                 

61 Amnesty International, The international criminal court: Making the right choices – Part I: Defining the crimes and permissible defences 

(Index: IOR 40/001/1997) 1 January 1997, Sect. VI.E.6. 

62 Charter of the International Military Tribunal, annexed to the London Agreement (Nuremberg Charter), 8 Aug. 1945, Art. 8 (“The fact 

that the Defendant acted pursuant to order of his Government or of a superior shall not free him from responsibility, but may be 

considered in mitigation of punishment if the Tribunal determines that justice so requires.”); Allied Control Council Law No. 10, 

Punishment of persons guilty of war crimes, crimes against peace and against humanity (Allied Control Council Law No. 10), 20 Dec. 1945, 
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Amnesty International welcomes that Article 46 (2) of the Penal Code explicitly states that the 

obligation of hierarchical obedience ceases to exist when it leads to the commission of a crime, 

assuming that this provision also applies to genocide, crimes against humanity, war crimes and 

other crimes under international law. Amnesty International however recommends that the 

legislation of Timor-Leste expressly states that superior orders are not permitted as a defence, 

under any circumstances, for any crimes under international law, in accordance with international 

customary and conventional criminal law.  

                                                                                                                                                                                                              

Art.II (4) (b) (“The fact that any person acted pursuant to the order of his Government or of a superior does not free him from 

responsibility for a crime, but may be considered in mitigation.”), (published in the Official Gazette of the Control Council for Germany, 

No. 3, Berlin, 31 Jan. 1946); Charter of the International Military Tribunal for the Far East (Tokyo Charter), art. 6 (“Responsibility of 

Accused. Neither the official position, at any time, of an accused, nor the fact that an accused acted pursuant to order of his government 

or of a superior shall, of itself, be sufficient to free such accused from responsibility for any crime with which he is charged, but such 

circumstances may be considered in mitigation of punishment if the Tribunal determines that justice so requires.”); ICTY Statute,  Art. 7 

(4) (“The fact that an accused person acted pursuant to an order of a Government or of a superior shall not relieve him of criminal 

responsibility, but may be considered in mitigation of punishment if the International Tribunal determines that justice so requires.”); ICTR 

Statute, Art. 6 (4) (“The fact that an accused person acted pursuant to an order of a Government or of a superior shall not relieve him of 

criminal responsibility, but may be considered in mitigation of punishment if the International Tribunal determines that justice so 

requires.”); Draft Code of Crimes against the Peace and Security of Mankind, Art. 5; UNTAET Regulation 2000/15 (establishing the Special 

Panels for Serious Crimes, Dili, East Timor), 6 June 2000, Sect. 21; Statute of the Special Court for Sierra Leone (Sierra Leone Statute), 

Art. 6 (4); Cambodian Law on the Establishment of the Extraordinary Chambers, with inclusion of amendments as promulgated on 27 Oct. 

2004 (NS/RKM/1004/006), Art. 29. Article 33 of the Rome Statute permits the defence of superior orders to war crimes, but it is narrowly 

circumscribed, applicable only to trials in the International Criminal Court and contrary to every other international instrument adopted 

concerning crimes under international law, including instruments subsequently adopted, such as the Statute of the Special Court for 

Sierra Leone and the Cambodian Extraordinary Chambers Law. 
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5555. . . . ELIMINATION OF BARS ELIMINATION OF BARS ELIMINATION OF BARS ELIMINATION OF BARS TO TO TO TO 
INVESTIGATION AND PRINVESTIGATION AND PRINVESTIGATION AND PRINVESTIGATION AND PROSECUTIONOSECUTIONOSECUTIONOSECUTION    
 

““““AffAffAffAffirming that the most serious crimes of concern irming that the most serious crimes of concern irming that the most serious crimes of concern irming that the most serious crimes of concern 
to the international community as a whole must to the international community as a whole must to the international community as a whole must to the international community as a whole must 
not go unpunished and that their effective not go unpunished and that their effective not go unpunished and that their effective not go unpunished and that their effective 
prosecution must be ensured by taking measures prosecution must be ensured by taking measures prosecution must be ensured by taking measures prosecution must be ensured by taking measures 
at the national level and by enhancing at the national level and by enhancing at the national level and by enhancing at the national level and by enhancing 
international cooperationinternational cooperationinternational cooperationinternational cooperation”.”.”.”. 
Rome Statute of the International Criminal Court, Preamble. 

 

““““There can be no amnesty or impunity for serious crimes such There can be no amnesty or impunity for serious crimes such There can be no amnesty or impunity for serious crimes such There can be no amnesty or impunity for serious crimes such 

as war crimes, crimes against humanity and genocideas war crimes, crimes against humanity and genocideas war crimes, crimes against humanity and genocideas war crimes, crimes against humanity and genocide” ” ” ”  
Nanvenethem Pillar in a letter to President José Ramos-Horta in September 2009 following the release without 

trial of militia leader Martenus Bere who has been indicted for crimes against humanity committed in 1999.
63

  

 

5.1 NATIONAL AMNESTIES AND PARDONS 
 

National amnesties, pardons or similar measures of impunity for crimes under international law, are 

contrary to international law.
64

  

Amnesty International notes Article 120 of the Penal Code stating that an amnesty extinguishes 

criminal proceedings and precludes execution of any penalty not yet enforced totally or partially, as 

well as its effects and accessory penalties. The organization also notes Article 122 of the Penal Code 

providing that the pardon (indulto) extinguishes the penalty, totally or partially, or replaces it by 

other provided in the legislation and more favourable to the convicted person.  

Amnesty International is concerned that the Penal Code does not appear to include any provision 

                                                                                 

63 For a full copy of the letter, see: http://www.laohamutuk.org/Justice/99/bere/OCHCHRtoRDTL2Sep09En.pdf, accessed on 23 February 

2010. 

64 See, for example, Amnesty International, Sierra Leone: Special Court for Sierra Leone: denial of right to appeal and prohibition of 

amnesties for crimes under international law (Index: AFR/012/2003), 31 October 2003. 
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prohibiting the application of such measures for crimes under international law and recommends 

that the legislation of Timor-Leste expressly states that amnesties and pardons (indultos) shall not 

apply to genocide, crimes against humanity, war crimes, genocide, torture and enforced 

disappearances, and all crimes included in Protocol I. Such an amendment is essential in particular 

in light of recent government statements and measures favouring impunity for past crimes against 

humanity and other human rights violations (see Box 1 on “A culture of impunity persists in Timor-

Leste”, p7, and Box 2 below on the case of Martenus Bere). 

BOX 2: BOX 2: BOX 2: BOX 2: THE CASE OFTHE CASE OFTHE CASE OFTHE CASE OF MARTENUS BERE  MARTENUS BERE  MARTENUS BERE  MARTENUS BERE     
    
Amidst the celebrations of the 10-year anniversary of the independence vote, the Timor-Leste 

government released an indicted militia leader, Martenus Bere, who was charged by the United 

Nations Serious Crimes Unit in 2003 with the extermination of civilians in the town of Suai and 

other crimes against humanity in 1999, including torture, enforced disappearance, deportation and 

persecution.
 
 

Martenus Bere was released from Becora prison on around 30 August before his case had even been 

prosecuted. He was handed over to the Indonesian embassy following a request made by the 

Indonesian government who reportedly warned that they would not attend the independence 

vote’s celebrations otherwise. Martenus Bere was eventually transferred in October to West Timor 

in Indonesia, a safe heaven for prosecution.
 65

 

Martenus Bere was arrested in early August 2009 after he crossed the West Timor border to meet 

his family in Suai, Timor-Leste. He is accused of being the commander of the Suai Laksaur militia 

group which along with the Mahidi militia group was involved in the 6 September 1999 attack on 

the Ave Maria Church compound, in Suai, Covalima District when between 27 and 200 civilians were 

killed. At the time, around 1,500 people, including women and children, had sought refuge in the 

compound from a series of attacks in Covalima District. 

The transfer without trial of Maternus Bere to Indonesia remains a matter of grave concern to 

Amnesty International as it weakens the rule of law and independence of the judiciary in a new 

country like Timor-Leste. Amnesty International is concerned that this case might never see justice.  

Martenus Bere is among more than 300 people indicted by the UN Serious Crime Unit in Timor-

Leste who have to date escaped prosecution, as they have yet to be brought before a credible, 

independent and impartial tribunal. The Indonesian authorities have refused to co-operate with the 

UN-sponsored justice system in Timor-Leste in the past and extradite their citizens who are 

suspected of crimes against humanity.  

                                                                                 

65 See Amnesty International Public Statement, 4 September 2009, ASA 57/002/2009. Weblink: 

http://www.amnesty.org/en/library/asset/ASA57/002/2009/en/d6cc8045-7d47-4c30-b4f3-61bb577d7b15/asa570022009en.pdf, accessed on 

23 February 2010 and Amnesty International Public Statement, 3 November 2009, “Indonesia shelters indicted Timorese suspect”, ASA 

21/020/2009. Weblink: http://www.amnesty.org/library/asset/ASA21/020/2009/en/1f251ee7-4640-49a3-9832-

79aa6d17a8a8/asa210202009en.pdf, accessed on 23 February 2010. 

 



International Criminal Court 

Timor-Leste: Justice in the shadow 

Index: ASA 57/001/2010 Amnesty International June 2010 

29 

 
5.2 ARTICLE 27 OF THE ROME STATUTE: IRRELEVANCE OF OFFICIAL CAPACITY 
 

Article 27 (1) of the Rome Statute provides that the Statute “shall apply equally to all persons 

without any distinction based on official capacity” and that official capacity, whether as a head of 

state or any other capacity “shall in no case exempt a person from criminal responsibility under this 

Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence”.  

The Penal Code does not include any provision stating that immunities shall not prevent the 

investigation or prosecution of anyone suspected or accused of having committed a crime under 

international law. In addition, the Constitution of Timor-Leste states certain conditions for the 

investigation, prosecution and co-operation or extra-judicial assistance with regard to the President 

of the Republic (Article 79), members of parliament (Article 94) and members of the government 

(Article 114) to proceed. Amnesty International recommends that the legislation of Timor-Leste 

expressly states that immunities, including heads of state, members of parliament or governmental 

officials, shall not apply to crimes under international law.  

 
5.3 ENSURING FAIR TRIALS WITHOUT THE DEATH PENALTY 
 

Trials in national courts of persons suspected of crimes under international law must be consistent 

at all stages of the proceedings with international fair trial standards, such as Articles 9, 14 and 15 of 

the International Covenant on Civil and Political Rights to which Timor-Leste acceded on 18 

September 2003 and Articles 55 and 62 to 68 of the Rome Statute, which reflect general principles 

of law recognized by the international community.  

Amnesty International has long campaigned for the abolition of the death penalty worldwide and 

welcomes that Article 29 (3) of the Constitution of Timor-Leste specifically states that there shall no 

be death penalty in Timor-Leste.  
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Serious Crimes Trial. Case 8/2004 the Prosecutor Vs. Domingos Noronha 

a.ka. Domingos Mau Buti. Trial is still ongoing (picture was taken on 8 

February 2010 in Suai court, where the panel moved for one day to hear 

witnesses who could not travel to Dili) © SCIT/UNMIT 

 

 
5.4 ENSURING THAT VICTIMS CAN HAVE AN EFFECTIVE RIGHT TO 
REPARATIONS 
 

With regard to the obligation of ensuring effective reparations to victims, Article 104 of the Penal 

Code provides that compensation for losses and damages resulting from the crime is compulsory 

and determined by the court, unless the victim declares that he or she intends to submit the 

request in a separate process.  

According to Article 284 of the Criminal Procedure Code,  

“1. A sentence of acquittal may also punish the defendant with the payment of compensation 

where losses and the liability of the defendant have been ascertained and assessed. 

2. Where the amount of the compensation cannot be assessed or other relevant elements cannot 

be ascertained, the court shall refer the matter to a civil court for a decision thereon, even though 

in part”.  

This provision is flawed because it is limited to compensation, omitting the other four forms of 

reparations. States parties should provide in national law for all forms of reparations for victims of 

crimes under international law in accordance with international standards, including the principles 

established in Article 75 of the Rome Statute, not only so that their courts can enforce awards by 

the ICC, but also that Timor-Leste courts can award reparations. These forms of reparation include 
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restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. In addition, 

states parties must enforce judgments and decisions of the ICC, concerning reparations for victims. 

Amnesty International recommends that the legislation of Timor-Leste provides for all forms of 

reparations mentioned above, as well as enforcement of ICC decisions on reparations.  

Article 75 (1) of the Rome Statute provides that the Court shall “establish principles relating to 

reparations to, or in respect of, victims” and, based on these principles, the Court may “determine the 

scope and extent of any damage, loss and injury to, or in respect of, victims”. Further, paragraph (2) 

authorizes the Court either to “make an order directly against a convicted person specifying 

appropriate reparations to, or in respect of, victims, including restitution, compensation and 

rehabilitation” or, where appropriate, to “order that the award for reparations be made through the 

Trust Fund provided for in article 79”. 

To assist the Court in providing reparations to victims, Amnesty International recommends that 

states parties: 

���� provide all relevant information to the Court concerning implementation of orders of 

reparations in their jurisdictions, both with regard to national procedures and the particular case, 

without waiting for an invitation pursuant to Article 75 (3) of the Rome Statute; 

���� ensure that national procedures are available which will enable them to provide prompt and 

effective measures of co-operation specified in Article 93 (1) and Article 109 in implementing an 

order under Article 75 of the Rome Statute;  

���� ensure that national law and procedures permit victims to exercise all their rights under 

national and international law.  

���� contribute to the Trust Fund established pursuant to Article 79 of the Rome Statute, but 

should also establish similar trust funds at the national level. 
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6666. . . . COCOCOCO----OPERATION WITH THE OPERATION WITH THE OPERATION WITH THE OPERATION WITH THE 
INTERNATIONAL CRIMININTERNATIONAL CRIMININTERNATIONAL CRIMININTERNATIONAL CRIMINAL COURTAL COURTAL COURTAL COURT    
 

Amnesty International is disappointed that Timor-Leste has not enacted legislation providing for 

the co-operation with the ICC, in accordance with Part 9 of the Rome Statute. Amnesty 

International is calling on the United Nations Security Council to set up an international criminal 

tribunal with jurisdiction over all crimes committed in Timor-Leste between 1975 and 1999 and the 

co-operation of Timor-Leste and all other states to co-operate fully with the work of such tribunal.
66

 

The obligation of states parties to co-operate with the ICC includes the obligation to ensure that the 

Prosecutor and the defence can conduct effective investigations in their jurisdictions, that their 

national courts and authorities provide full assistance in obtaining documents, locating and seizing 

assets of the accused, conducting searches and seizures of evidence, locating and protecting 

witnesses and arresting and surrendering persons accused of crimes by the ICC. In addition, states 

parties should co-operate with the ICC in enforcing sentences by making detention facilities 

available for convicted persons and develop a program of public education and training of officials 

on the principles of the Rome Statute and the functioning of the ICC, among other obligations.  

The Rome Statute includes a provision on offences against the administration of justice by the ICC 

(Article 70). All offences defined in Article 70 (1) of the Rome Statute, as well as provisions included 

in Article 70 (4) of the Rome Statute, should be implemented in national legislation. Each state 

party is required under Article 70 (4) (a) to ''extend its criminal laws penalizing offences against the 

integrity of its own investigative or judicial process to offences against the administration of justice 

referred to in this article, committed on its territory, or by one of its nationals''. In addition, under 

Article 70 (4) (b), ''[u]pon request by the Court, whenever it deems it proper, the State Party shall 

submit the case to its competent authorities for the purpose of prosecution”. Amnesty International 

would welcome clarification whether Articles 278 to 291 of the Penal Code can be applied to 

offences against the administration of justice by the ICC and, if not, recommend that the legislation 

of Timor-Leste provides for the effective implementation of Article 70 (4) of the Rome Statute. 

Amnesty International recommends that Timor-Leste begin drafting effective legislation 

implementing its co-operation obligations under the Rome Statute promptly and in a transparent 

process involving broad consultation with civil society.
67

  

                                                                                 

66 See Amnesty International report “We cry for justice”, Supra No3, p20. 

67 Amnesty International has published a checklist for states parties to the Rome Statute which explains what they must and should do to 

implement that treaty effectively. International criminal court: Checklist for Effective Implementation, IOR 40/011/2000, 31 July 2000 

(http://www.amnesty.org/en/library/info/IOR40/011/2000/en). 
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7. 7. 7. 7. RRRRECOMMENDATIONS ECOMMENDATIONS ECOMMENDATIONS ECOMMENDATIONS     
 

In order to address the current culture of impunity, and set strong deterrent mechanisms, Amnesty 

International recommends that the Timorese authorities undertake the following as a matter of 

priority: 

���� Through public wide spread consultation with civil society groups, amend the Penal Code to 

bring it into line with the Rome Statute and other international law obligations, including an explicit 

ban of amnesties, pardons and other forms of impunity for crimes under international law, as well 

as providing for co-operation obligations under the International Criminal Court; 

���� Ensure that these additional measures are adopted and implemented after through public 

discussion;  

���� Publicly announce and take concrete steps so that all persons responsible for crimes against 

humanity and other human rights violations, wherever and whenever they occurred, including 

those which occurred during Indonesian occupation (1975-1999), will be brought to justice and 

victims will receive reparations.  

Although some of the definitions in the Penal Code are consistent with those set out in the Rome 

Statute and other provisions in conventional and customary international law, there are instances 

whereby these definitions are not consistent with the strictest requirements of international law. In 

order to address these concerns, Amnesty International recommends that: 

 

���� The requirement that the conditions inflicted must be “cruel, degrading or inhumane” in 

Article 123 (1) (f) of the Penal Code be removed; 

 

���� The inclusion of a definition of the crime against humanity of enslavement in accordance with 

Article 7 (2) (c) of the Rome Statute; 

 

���� Article 124 (g) of the Penal Code be brought into line with Article 7 of the Rome Statute;   

 

���� The requirements that the perpetrator has intended to remove the victim from the protection 

of the law and that the perpetrator has intended to remove the victim from such protection “for a 

prolonged period of time” be deleted from Article 124 (i) of the Penal Code, in line with the definition 

of enforced disappearance in the International Convention for the Protection of All Persons from 

Enforced Disappearance; 

 

���� The amendment of Article 125 (i) of the Penal Code, in accordance with treaty and customary 

international criminal law in order to guarantee that all judicial guarantees of a fair and regular trial 

apply to anyone being investigated or prosecuted in a Timor-Leste court; 

 

���� The amendment of Article 126 (c) of the Penal Code to include the word “or bombarding”; 

���� The amendment of Article 125 (3) (a) of the Penal Code to include “deportation”;  

 

���� The amendment of Article 126 (h) of the Penal Code, to include “individuals belonging to the 

hostile nation”;   
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���� The inclusion in the Penal Code as a war crime of the conduct of compelling the nationals of a 

hostile party to take part in war operations against their own country; 

 

���� The amendment of Article 126 (f) of the Penal Code to include the phrase “including wilfully 

impending relief supplies as provided for under the Geneva Conventions”; 

 

���� The inclusion in the Penal Code of the following war crimes listed in international humanitarian 

law treaties: 

 

unjustifiable delay in the repatriation of civilians (Article 85 (4) (b) of Protocol I, as well as 

customary international humanitarian law);
  

launching of an attack against works or installations containing dangerous forces in the 

knowledge that such attack will cause excessive loss of life, injury to civilians or damage to 

civilian objects (Article 85 (3) (c) and customary international humanitarian law); 
 

practices of apartheid and other inhuman or degrading practices involving outrages upon 

personal dignity, based on racial discrimination (Article 85 (4) (c) of Protocol I and customary 

international humanitarian law). 

���� The inclusion in the Penal Code of the following criminal prohibitions under the rules of 

customary international humanitarian law applicable to international armed conflict: slavery; 

deportation to slave labour; collective punishments; despoliation of the wounded, sick, 

shipwrecked or dead, attacking or ill-treating a parlementaire or bearer of the flag of truce; and the 

use of biological weapons; 

 

���� The requirement that a declaration or threat to give no quarter be given by someone acting in 

the capacity of an officer be removed from Article 126 (g) of the Penal Code;  

 

���� The requirement of “on a large scale or of high value” be removed from Article 129 (a) of the 

Penal Code; 

 

���� The inclusion in the Penal Code of the following rules of customary international law applicable 

to non-international armed conflict: use of biological weapons; slavery; and collective punishments. 

 

In addition, wherever the Penal Code incorporates definitions of war crimes under conventional or 

customary international law only in part or inconsistent with the definitions in international law, 

those provisions should be amended to bring them into line with international law.   

 

Amnesty International is also recommending: 

 

���� The amendment of Article 8 (b) of the Penal Code to permit the opening of a criminal 

investigation and the requesting of extradition of suspects even if they have never been in Timor-

Leste so that the authorities can act quickly when they learn that a suspect is likely to visit Timor-

Leste; 

���� The legislation of Timor-Leste ensures that perpetrators of genocide, crimes against humanity 

and war crimes can be retried in a Timorese court if the trial in a foreign court was a sham which 

permitted the perpetrator escape from justice; 

 

���� The amendment of Article 136 of the Penal Code to include the following expressions: “or, 

owing to the circumstances at the time, should have known”, “about to commit such crimes” and 
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“within his or her power”; 

 

���� The amendment of Article 136 (2) of the Penal Code in order to provide for civilian superiors 

the same standards of criminal responsibility for military commanders; 

 

���� The legislation of Timor-Leste expressly states that superior orders are not permitted as a 

defence, under any circumstances, for any crimes under international law, in accordance with 

international customary and conventional criminal law;  

 

���� The legislation of Timor-Leste expressly states that amnesties and pardons (indultos) shall not 

apply to genocide, crimes against humanity, war crimes, genocide, torture and enforced 

disappearances, and all crimes included in Protocol I; 

 

���� The legislation of Timor-Leste expressly states that immunities, including heads of state, 

members of parliament or governmental officials, shall not apply to crimes under international law; 

 

���� The legislation of Timor-Leste provides for all forms of reparations for victims of crimes under 

international law in accordance with international standards, including the principles established in 

Article 75 of the Rome Statute, which include restitution, compensation, rehabilitation, satisfaction 

and guarantees of non-repetition, as well as enforcement of ICC decisions on reparations. 

 

To assist the Court in providing reparations to victims, Amnesty International recommends that 

states parties: 

 

���� Provide all relevant information to the Court concerning implementation of orders of 

reparations in their jurisdictions, both with regard to national procedures and the particular case, 

without waiting for an invitation pursuant to Article 75 (3); 

 

���� Ensure that national procedures are available which will enable them to provide prompt and 

effective measures of co-operation specified in Article 93 (1) and Article 109 in implementing an 

order under Article 75 of the Rome Statute;  

 

���� Ensure that national law and procedures permit victims to exercise all their rights under 

national and international law; 

 

���� Contribute to the Trust Fund established pursuant to Article 79 of the Rome Statute, but 

should also establish similar trust funds at the national level. 

 

In addition, Amnesty International recommends that Timor-Leste begin drafting effective 

legislation implementing its co-operation obligations under the Rome Statute promptly and in a 

transparent process involving broad consultation with civil society. 
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ANNEX ANNEX ANNEX ANNEX 1 1 1 1 ---- COMPARISON BETWEEN  COMPARISON BETWEEN  COMPARISON BETWEEN  COMPARISON BETWEEN 
ROME STATUTE PROVISIROME STATUTE PROVISIROME STATUTE PROVISIROME STATUTE PROVISIONS AND ONS AND ONS AND ONS AND 
OTHER INTERNATIONAL OTHER INTERNATIONAL OTHER INTERNATIONAL OTHER INTERNATIONAL LAW LAW LAW LAW 
OBLIGATIONS AND OBLIGATIONS AND OBLIGATIONS AND OBLIGATIONS AND THE THE THE THE 
LEGISLATION OF TIMORLEGISLATION OF TIMORLEGISLATION OF TIMORLEGISLATION OF TIMOR----LESTE LESTE LESTE LESTE     
 

Introductory note: The first column lists all articles of the Rome Statute and conventional and 

customary international law obligations concerning genocide, crimes against humanity and war 

crimes. Not all provisions of the Rome Statute require implementation.  Where the provision of the 

Rome Statute listed in first column is not relevant to implementation, such as Article 2, regarding 

the relationship of the ICC to the United Nations, the chart indicates this with the term “N/A”.  

Similarly, where only one or two paragraphs of a particular article of the Rome Statute require 

implementation, only those paragraphs are listed. However, where the provision in the Rome 

Statute listed in the first column does not require implementation, but is a model which states 

should follow, such as Article 42 (9), requiring the Prosecutor to appoint advisers with legal 

expertise on specific issues, including, but not limited to, sexual and gender violence and violence 

against children, then the second column indicates that this provision should be considered as a 

model for national legislation..  

In addition, there are a number of articles of the Rome Statute that involve issues that states parties 

must address, but in a different manner from the way the ICC must address them, such as Article 

24, which limits the temporal jurisdiction of the ICC.   

Whether and, if so, to what extent the national law provisions cited the second column of the chart 

actually implement the corresponding provisions of the Rome Statute or other international law 

obligations or do so effectively are discussed in the main text of this paper.  

  

Rome Statute articles and other international 

law obligations 

National legislation 

PART 1 - ESTABLISHMENT OF THE COURT  

Article 1 (The Court) N/A 

Article 2 (Relationship of the Court to the United 

Nations) 

N/A 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 3 (Seat of the Court) (3) Omitted 

Article 4 (Legal status and powers of the Court) 

(1) 

Omitted 

PART 2 - JURISDICTION, ADMISSIBILITY AND 

APPLICABLE LAW 

 

Article 5 (Crimes within the jurisdiction of the 

Court) 

  

Article 6 (Genocide) Penal Code, Article 123 

Article 7 (Crimes against humanity) Penal Code, Article 124 

Article 7 (1) (chapeau) Penal Code, Article 124 

Article 7 (1) (a) (murder) Penal Code, Article 124 (a) 

Article 7 (1) (b) (extermination) Penal Code, Article 124 (b) 

Article 7 (1) (c) (enslavement) Penal Code, Article 124 (c) 

Article 7 (1) (d) (deportation and forcible 

transfer) 

Penal Code, Article 124 (d) 

Article 7 (1) (e) (imprisonment and deprivation of 

liberty) 

Penal Code, Article 124 (e) 

Article 7 (1) (f) (torture) Penal Code, Article 124 (f) 

Article 7 (1) (g) (rape and other crimes of sexual 

violence) 

Penal Code, Article 124 (g) 

Article 7 (1) (h) (persecution) Penal Code, Article 124 (h) 

Article 7 (1) (i) (enforced disappearance) Penal Code, Article 124 (i) 

Article 7 (1) (j) (apartheid) Penal Code, Article 124 (j) 

Article 7 (1) (k) (other inhumane acts) Penal Code, Article 124 (k) 

Article 7 (2) (a) (definition of attack) Omitted 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 7 (2) (b) (definition of extermination) Penal Code, Article 124 (b) 

Article 7 (2) (c) (definition of enslavement) It does not appear to have any corresponding 

provision 

Article 7 (2) (d) (definition of deportation and 

forcible transfer) 

Penal Code, Article 124 (d) 

Article 7 (2) (e) (definition of torture) Penal Code, Article 124 (f) 

Other obligations – Convention against Torture, 

Articles 1 and 4 (definition of forms of torture) 

Penal Code, Article 167 

Article 7 (2) (f) (definition of forced pregnancy) It does not appear to have any corresponding 

provision 

Article 7 (2) (g) (definition of persecution) Penal Code, Article 124 (h) 

Article 7 (2) (h) (definition of apartheid) Penal Code, Article 124 (j) 

Article 7 (2) (i) (definition of enforced 

disappearances) 

Penal Code, Article 124 (i) 

Other obligations – International Convention for 

the Protection of All Persons from Enforced 

Disappearance (when ratified) (Article 1) 

(definition of enforced disappearance)  

Penal Code, Article 124 (i) (only when part of a 

widespread or systematic attack on a civilian 

population) 

Article 7 (3) (definition of gender) Omitted 

Article 8 (1) (advisory threshold for Prosecutor of 

the International Criminal Court) 

N/A 

Article 8 (2) (a) (Grave breaches of Geneva 

Conventions in international armed conflict) 

Penal Code, Article 125 (1) 

Article 8 (2) (a) (i) (wilful killing) Penal Code, Article 125 (1) (a) (homicide)                                                                                                                                                 

Article 8 (2) (a) (ii) (torture or inhuman 

treatment) 

Penal Code, Article 125 (1) (b) 

Article 8 (2) (a) (iii) (wilfully causing grave 

suffering) 

Penal Code, Article 125 (1) (c) 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 8 (2) (a) (iv) (destruction of property) Penal Code, Article 129 (a)  

Article 8 (2) (a) (v) (compulsion to serve in hostile 

foreign armed forces) 

Penal Code, Article 125 (3) (b) 

Article 8 (2) (a) (vi) (denial of fair trial) Penal Code, Article 125 (1) (i) 

Article 8 (2) (a) (vii) (unlawful deportation or 

transfer or unlawful confinement) 

Penal Code, Article 125 (1) (g) 

Article 8 (2) (a) (viii) (taking of hostages) Penal Code, Article 125 (1) (d) 

Article 8 (2) (b) (other serious violations of laws 

and customs in international armed conflict) 

 

Article 8 (2) (b) (i) (intentional attacks on the 

civilian population) 

Penal Code, Article 126 (a) 

Article 8 (2) (b) (ii) (intentional attacks on civilian 

objects) 

Penal Code, Article 126 (b) 

Article 8 (2) (b) (iii) (attacks on humanitarian or 

peacekeeping operations) 

Penal Code, Article 128 (a) 

Article 8 (2) (b) (iv) (attacks causing excessive 

incidental loss of civilian life or objects) 

Penal Code, Article 126 (d) and (i) 

Article 8 (2) (b) (v) (attacks on undefended 

locations) 

Penal Code, Article 126 (c) 

Article 8 (2) (b) (vi) (killing or wounding persons 

hors de combat)  

Penal Code, Article 125 (k) 

Article 8 (2) (b) (vii) (improper use of truce flag, 

emblems of enemy or United Nations or Red 

Cross) 

Penal Code, Article 126 (j) 

Article 8 (2) (b) (viii) (transfer of population into 

occupied territory and deportation from it) 

Penal Code, Article 125 (3) (a) 

Article 8 (2) (b) (ix) (intentional attacks on 

protected cultural or humanitarian buildings) 

Penal Code, Article 129 (b) 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 8 (2) (b) (x) (mutilation and medical and 

scientific experiments) 

Penal Code, Article 125 (1) (m) 

Article 8 (2) (b) (xi) (treacherous killing or 

wounding) 

Penal Code, Article 126 (h) 

Article 8 (2) (b) (xii) (declaring no quarter) Penal Code, Article 126 (g) 

Article 8 (2) (b) (xiii) (destruction or seizing of 

enemy property) 

Penal Code, Article 125 (1) (h) 

Article 8 (2) (b) (xiv) (abolition or suspension of 

rights) 

Penal Code, Article 130 

Article 8 (2) (b) (xv) (compelling nationals of 

hostile party to attack their own country) 

It does not appear to have any corresponding 

provision 

Article 8 (2) (b) (xvi) (pillaging) Penal Code, Article 129 (c) 

Article 8 (2) (b) (xvii) (employing poison or 

poisoned weapons) 

Penal Code, Article 127 (2) (a) 

Article 8 (2) (b) (xviii) (using asphyxiating or 

poison gases or liquids) 

Penal Code, Article 127 (2) (b) 

Article 8 (2) (b) (xix) (using expanding bullets) Penal Code, Article 127 (2) (c) 

Article 8 (2) (b) (xx) (use of prohibited weapons) Penal Code, Article 127 (1) 

Article 8 (2) (b) (xxi) (outrages upon personal 

dignity) 

Penal Code, Article 125 (1) (j) 

Article 8 (2) (b) (xxii) (rape and other crimes of 

sexual violence) 

Penal Code, Article 125 (1) (l) 

Article 8 (2) (b) (xxiii) (human shields) Penal Code, Article 126 (e) 

Article 8 (2) (b) (xxiv) (intentional attacks on 

buildings and persons protected by Geneva 

Convention emblems) 

Penal Code, Article 128 (b) 

Article 8 (2) (b) (xxv) (starvation as a weapon) Penal Code, Article 126 (f) 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 8 (2) (b) (xxvi) (child soldiers) Penal Code, Article 125 (e) 

Article 8 (2) (c) (violations of common Article 3) Penal Code, Article 125 (1) (a), (b), (d), (i), (j) and 

(m)   

Article 8 (2) (d) (exclusion of internal 

disturbances and tensions) 

Omitted 

Article 8 (2) (e) (other serious violations in non-

international armed conflict) 

 

Article 8 (2) (e) (i) (intentionally attacking civilian 

population) 

Penal Code, Article 126 (a) 

Article 8 (2) (e) (ii) (attacking buildings and 

persons protected by Geneva Convention 

emblems) 

Penal Code, Article 128 (b) 

Article 8 (2) (e) (iii) (attacking humanitarian 

assistance and peacekeeping operations) 

Penal Code, Article 128 (a) 

Article 8 (2) (e) (iv) (attacking cultural or 

humanitarian buildings) 

Penal Code, Article 129 (b) 

Article 8 (2) (e) (v) (pillaging) Penal Code, Article 129 (c) 

Article 8 (2) (e) (vi) (rape and other crimes of 

sexual violence) 

Penal Code, Article 125 (1) (l) 

Article 8 (2) (e) (vii) (child soldiers) Penal Code, Article 125 (1) (e) 

Article 8 (2) (e) (viii) (forced displacement of the 

civilian population) 

It does not appear to have any corresponding 

provision 

Article 8 (2) (e) (ix) (treacherous killing or 

wounding) 

Penal Code, Article 126 (h) 

Article 8 (2) (e) (x) (declaring no quarter) Penal Code, Article 126 (g) 

Article 8 (2) (e) (xi) (mutilation and medical and 

scientific experiments) 

Penal Code, Article 125 (1) (m) 

Article 8 (2) (e) (xii) (destruction and seizure of Penal Code, Article 129 (a) 
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Rome Statute articles and other international 

law obligations 

National legislation 

property of adversary) 

Article 8 (2) (f) (exclusion of internal 

disturbances and tensions) 

N/A 

Article 8 (3) (general provision on law and order) N/A 

Article 9 (Elements of crimes)  

Article 10 N/A 

Article 11 (Jurisdiction ratione temporis) Constitution, Article 31 (2); Penal Code, Article 

1 (1) 

Article 12 (Preconditions to the exercise of 

jurisdiction) 

N/A 

Article 13 (Exercise of jurisdiction) N/A 

Article 14 (Referral of a situation by a State 

Party) 

N/A 

Article 15 (Prosecutor)  N/A 

Article 16 (Deferral of investigation or 

prosecution) 

N/A 

Article 17 (Issues of admissibility) N/A 

Article 18 (Preliminary rulings regarding 

admissibility) (5) (obligation to respond 

promptly to Prosecutor requests for updates) 

Omitted 

Article 19 (Challenges to the jurisdiction of the 

Court or the admissibility of a case)(8) 

(obligation to co-operate with certain 

Prosecutor actions) 

Omitted 

Article 20 (Ne bis in idem) (2) (no state 

prosecution if a Court acquittal or conviction) 

Constitution, Article 31 (4) 

Article 21 (Applicable law) Constitution, Article 9 (International Law) 
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Rome Statute articles and other international 

law obligations 

National legislation 

PART 3 – GENERAL PRINCIPLES OF CRIMINAL 

LAW 

 

Article 22 (Nullum crimen sine lege) (model) 

Penal Code, Articles 1 and 2 

Article 23 (Nulla poena sine lege) (model) 

Constitution, Article 31 (3) 

Article 24 (Non-retroactivity ratione personae) (model) 

Constitution, Article 31 (5); Penal Code, Article 3 

(3) 

Article 25 (Individual criminal responsibility) (1) Penal Code, Article 12 (1) 

Article 25 (Individual criminal responsibility) (3) 

(a) (commission individually, jointly or through 

another person) 

Penal Code, Articles 29 and 30 

Article 25 (Individual criminal responsibility) (3) 

(b) (ordering, soliciting or inducing) 

Penal Code, Articles 29 and 31 

Article 25 (Individual criminal responsibility) (3) 

(c) (aiding, abetting or otherwise assisting) 

Penal Code, Article 32 

Article 25 (Individual criminal responsibility) (3) 

(d) (commission or attempted commission by a 

group with a common purpose) 

 

Article 25 (Individual criminal responsibility) 

(3)(e) (direct and public incitement of genocide) 

Penal Code, Article 123 (2) 

Article 25 (Individual criminal responsibility) (3) 

(f) (attempt) 

Penal Code, Article 23 

Article 26 (Exclusion of jurisdiction over persons 

under eighteen) 

Penal Code, Article 20 

Article 27 (Irrelevance of official capacity) It does not appear to have any corresponding 

provision 

Article 28 (Responsibility of commanders and 

other superiors) 

Penal Code, Article 136 

Article 29 (Non-applicability of statute of 

limitations) 

Penal Code, Article 117 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 30 (Mental element) Penal Code, Articles 14 and 15 

Article 31 (Grounds for excluding criminal 

responsibility) (1) (a) (mental disease or defect) 

Penal Code, Article 21 

Article 31 (Grounds for excluding criminal 

responsibility) (1) (b) (involuntary intoxication) 

It does not appear to have any corresponding 

provision 

Article 31 (Grounds for excluding criminal 

responsibility) (1) (c) (self-defence, defence of 

others and defence of property) 

Penal Code, Article 43 (2) 

Criminal Procedure Code, Article 60 

Article 31 (Grounds for excluding criminal 

responsibility) (3) 

It does not appear to have any corresponding 

provision 

Article 32 (Mistake of fact or law) Penal Code, Articles 17 and 18 

Article 33 (Superior orders and prescription of 

law) 

Penal Code, Article 46 (2) 

PART 4 – COMPOSITION AND 

ADMINISTRATION OF THE COURT 

 

Article 34 (Organs of the Court) N/A 

Article 35 (Service of judges) N/A 

Article 36 (Qualifications, nomination and 

election of judges) (1) to (3) 

N/A 

Article 36 (Qualifications, nomination and 

election of judges) (4) (Nomination procedure at 

the national level) to (7) 

It does not appear to have any corresponding 

provision 

Article 36 (Qualifications, nomination and 

election of judges) (8) (need for experts, 

including on violence against women and 

children)  

(model) 

It does not appear to have any corresponding 

provision 

Article 36 (Qualifications, nomination and 

election of judges) (5) to (10) 

N/A 

Article 37 (Judicial vacancies) N/A 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 38 (Presidency) N/A 

Article 39 (Chambers) N/A 

Article 40 (Independence of the judges) N/A 

Article 41 (Excusing and disqualification of 

judges) 

N/A 

Article 42 (The Office of the Prosecutor) (1) to 

(8)  

N/A 

Article 42 (The Office of the Prosecutor) (9) 

(appointment of legal experts on sexual and 

gender violence and violence against children)  

(model) 

It does not appear to have any corresponding 

provision 

Article 43 (The Registry) (6) (Victims and 

Witnesses Unit)  

(model) 

It does not appear to have any corresponding 

provision 

Article 44 (Staff) N/A 

Article 45 (Solemn undertaking) N/A 

Article 46 (Removal from office) N/A 

Article 47 (Disciplinary measures) N/A 

Article 48 (Privileges and immunities) Timor-Leste has not ratified the Agreement on 

Privileges and Immunities of the Court 

Article 49 (Salaries, allowances and expenses) N/A 

Article 50 (Official and working languages) N/A 

Article 51 (Rules of Procedure and Evidence) N/A 

Article 52 (Regulations of the Court) N/A 

Part 5 – INVESTIGATION AND PROSECUTION  

Article 53 (Initiation of an investigation) N/A 

Article 54 (Duties and powers of the Prosecutor N/A 
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Rome Statute articles and other international 

law obligations 

National legislation 

with respect to investigations) 

Article 55 (Rights of persons during an 

investigation)  

(model for national investigations; mandatory 

for state assistance for Court investigations) 

Constitution, Article 34 

Article 56 (Role of the Pre-Trial Chamber in 

relation to a unique investigative opportunity)  

N/A 

Article 57 (Functions and powers of the Pre-Trial 

Chamber) 

N/A 

Article 58 (Issuance by the Pre-Trial Chamber of 

a warrant of arrest or a summons to appear) 

N/A 

Article 59 (Arrest proceedings in the custodial 

State) 

 

Article 60 (Initial proceedings before the Court) N/A 

Article 61 (Confirmation of the charges before 

trial) 

N/A 

PART 6 –THE TRIAL  

Article 62 (Place of trial) N/A 

Article 63 (Trial in the absence of the accused)  (model) 

Criminal Procedure Code, Articles 256 and 258 

Article 64 (Functions and powers of the Trial 

Chamber) (1) to (6) (a) 

N/A 

Article 64 (Functions and powers of the Trial 

Chamber) (1) to (6) (b) (obtaining assistance of 

states to require attendance and testimony of 

witnesses and production of documents) 

 

Article 64 (Functions and powers of the Trial 

Chamber) ((6) (c) to (10) 

N/A 

Article 65 (Proceedings on an admission of guilt)  (model) 

Criminal Procedure Code, Article 268 (4) 

Article 66 (Presumption on innocence)  (model) 

Constitution, Article 34 (1) 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 67 (Rights of the accused)  (model) 

Constitution, Article 34  

Criminal Procedure Code, Article 60  

Article 68 (Protection of the victims and 

witnesses and their participation in the 

proceedings)  

(model) 

Article 69 (Evidence)  (model) 

Article 70 (Offences against the administration 

of justice) 

Penal Code, Articles 278 to 291 

Article 71 (Sanction for misconduct before the 

Court) 

 

Article 72 (Protection of national security 

information) 

It does not appear to have any corresponding 

provision 

Article 73 (Third-party information or 

documents) 

It does not appear to have any corresponding 

provision 

Article 74 (Requirements for the decision) Criminal Procedure Code, Article 278 

Article 75 (Reparations to victims) Criminal Procedure Code, Article 284 

Article 76 (Sentencing) Criminal Procedure Code, Articles 281 to  286 

Part 7 - PENALTIES  

Article 77 (Applicable penalties)  (model) 

Penal Code, Articles 59, 66,and 75 

Article 78 (Determination of the sentence)  (model) 

Article 79 (Trust Fund) (model for states) It does not appear to have any corresponding 

provision 

Article 80 (Non-prejudice to national application 

of penalties and national laws) 

 

Part 8 – APPEAL AND REVISION Criminal Procedure Code, Article 287 to 323 

Article 81 (Appeal against decision of acquittal 

or conviction or against sentence) 
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 82 (Appeal against other decisions)  

Article 83 (Proceedings on appeal)  

Article 84 (Revision of conviction or sentence) Criminal Procedure Code, Articles 315 to 320 

Article 85 (Compensation to an accused or 

convicted person)  

(model) 

Constitution, Article 31 (6) 

PART 9 – INTERNATIONAL CO-OPERATION 

AND JUDICIAL ASSISTANCE 

Obligations of co-operation with the ICC have 

not been implemented 

Article 86 (General obligation to co-operate)  

Article 87 (Requests for co-operation: general 

provisions) 

 

Article 88 (Availability of procedures under 

national law) 

 

Article 89 (Surrender of persons to the Court)  

Article 90 (Competing requests)  

Article 91 (Contents of request for arrest and 

surrender) 

 

Article 92 (Provisional arrest)  

Article 93 (Other forms of co-operation)  

Article 94 (Postponement of execution of a 

request in respect of on-going investigation or 

prosecution) 

 

Article 95 (Postponement of execution of a 

request in respect of an admissibility challenge) 

 

Article 96 (Contents of request for other forms 

of assistance under article 93) 

 

Article 97 (Consultations)  
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Rome Statute articles and other international 

law obligations 

National legislation 

Article 98 (Co-operation with respect to waiver 

of immunity and consent to surrender) 

 

Article 99 (Execution of requests under articles 

93 and 96) 

 

Article 100 (Costs)  

Article 101 (Rule of speciality)  

Article 102 (Use of terms)  

PART 10 - ENFORCEMENT  

Article 103 (Role of States in enforcement of 

sentences and judgment) 

 

Article 104 (Change in designation of State of 

enforcement) 

 

Article 105 (Enforcement of the sentence)  

Article 106 (Supervision of enforcement of 

sentences and conditions of imprisonment) 

 

Article 107 (Transfer of the person upon 

completion of sentence) 

 

Article 108 (Limitation on the prosecution of 

other offences) 

 

Article 109 (Enforcement of fines and 

enforcement measures) 

 

Article 110 (Review by the Court concerning 

reduction of sentence) 

 

Article 111 (Escape)  

PART 11 – ASSEMBLY OF STATES PARTIES  

Article 112 (Assembly of States Parties) N/A 
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Rome Statute articles and other international 

law obligations 

National legislation 

PART 12 – FINANCING  

Article 113  (Financial Regulations) N/A 

Article 114 (Payment of expenses) N/A 

Article 115 (Funds of the Court and of the 

Assembly of States Parties) 

N/A 

Article 116 (Voluntary contributions)  

Article 117 (Assessment of contributions)  

Article 118 (Annual audits) N/A 

PART 13 – FINAL CLAUSES  

Article 119 (Settlement of disputes) N/A 

Article 120 (Reservations)  

Article 121 (Amendments) N/A 

Article 122 (Amendments to provisions of an 

institutional nature) 

N/A 

Article 123 (Review of the Statute) N/A 

Article 124 (Transitional Provision) N/A 

Article 125 (Signature, ratification, acceptance, 

approval or accession) 

N/A 

Article 126 (Entry into force) N/A 

Article 127 (Withdrawal) N/A 

Article 128 (Authentic texts) N/A 
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What�can�you�do?

Activists around the world have shown that it is possible to resist

the dangerous forces that are undermining human rights. Be part

of this movement. Combat those who peddle fear and hate.

 Join Amnesty International and become part of a worldwide

movement campaigning for an end to human rights violations.

Help us make a difference. 

 Make a donation to support Amnesty International’s work.

Together we can make our voices heard.  
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INTERNATIONAL CRIMINAL COURT 
TIMOR-LEsTE
JUsTICE IN ThE shAdOw 

On 6 september 2002, Timor-Leste acceded to the Rome statute of the

International Criminal Court (Rome statute). Nearly seven years after

becoming a state party, Timor-Leste implemented into its 2009 Penal Code its

complementarity obligations under the Rome statute. 

Amnesty International recognizes these first steps as important developments

in the fight against impunity. however, some aspects of the Penal Code are not

consistent with the Rome statute and other conventional and customary

international law. In addition, there is a lack of provisions on co-operation with

the International Criminal Court.

In this report, Amnesty International provides a legal analysis of Timor-Leste’s

2009 Penal Code and the extent to which it has incorporated complementarity

provisions under the Rome statute and implemented other international

criminal law, or failed to do so. 

The report also includes recommendations for effective implementation, by

amending the Penal Code to bring it into line with the Rome statute and other

international law obligations, including an explicit ban on amnesties, pardons

and other forms of impunity for crimes under international law, as well as

providing for co-operation obligations under the Rome statute.
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